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I. BY THE COHMISSIQ)l--
A. Statement

1. This is an arbitration proceeding under § 252 of

tile Communications Act of 1934 ("Act"/ " as amended by t:he Tele­

c"mmunicat:1ons Act o.'! 1996 ("1996 Act") " ana under tilis Com-

/lI:.ssion's rules governing arbit:ration. 4 Code o£ Colorado Regula-

I t7 U.S.C. 55 151 ct 3eq.

• P~. L. No. lat-lOi, 110 s"a". 50.



cion$ (~CCR") 723-46. ~et~tioners EoSp~re Co~unications, Inc.,

and ACSI Local Switched SerVices, Inc., doing busineSS as E.Spire

Communications, Inc. (eolhctively "£oSpire"), filed their Peti-

tlon for Arbitration With this Commission on July 14, 1998. The

peciCion concerns EoSpire's request to interconnect its frame

relay ;services ("FRS") network to the FRS network of U S W£S?

Communica tions, Inc. ("0 S WEST"). E.Spire gave notice of the

arbitration on July 14, 1998. U S WEST filed its response to the

petition on August 10, 1998.

2. On August 14, 1998, EoSpire filed a Motion for

SUlIlItIary Decision wh:ch motion was denied by Decisl.on Nos .. R98-

329-r and R98-S84-I. The arbitration was scheduled to be held

)ctober 7 and 8, 1998 at 9:00 a.m. in a Commission hearing room

in Denver, Colorado.

3. At the assigned place and time an AdIIlinlstrative

.•aw Judge (~ALJ") called the lIlatter for hearing. During the

,~ourse of the hearing Exhibits 1, lA, lS, 2, 2A, 2B, 2C, 20, 3,

·1, 5. SA, 16, 17, la, 19, 20, and 21 were identif~ed, offered,

"nd admitted i.nto endence.' Exhibits 6 through 15 were variOUS

C:o!lllllis5ion decl.s~ons, records ot this cOllll'Qissicm, and tariffs on

rile with this Coll\ltl1ss1on of which administrat.1ve not:ice wa5

taken_

3 Exhib~_ 16 was a demonst~._1ve exhibit.
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4. OUring the hearing the ALJ found that U S WEST's

responses to certain d;i,scovery had been evasive and nonrespon­

sive. As a remedy, he ordered U S WEST to flle, as a late-filed

exhibit, the cost studies it had prepared in support of its frame

relay tariff. The late-tiled exhibit was filed on October 13,

1998. The ALJ further author:i.zed toSp;i,re to COlllment on this

late-filed exhibit in its closing statement of posltion.

5. At the conclusion of the hearing the ALJ ordered

:he parties to provide a transcript for the Commission and appo~­

:loned the cost of the transcript 50 percent to the petitioners

'md 50 percent to the respondent.' Closing statements of posJ.­

':ion were ordered to be filed no later than October 19, .1998.

,;ubsequently the AtJ orally granted a one-day eXl:ension of time

c;nl:il OCl:ober 20, 1998 to file closing stal:..ments. T:unely stat..-

a,ents were file by both roSpire anci U S WEST.

6. Under the 1996 Act the Coltlll\ission must make a

cecerminal:ion in thi~ proceeding no later than NovemDer 4, 1998,

~hich is nine months after U S WEST received a request for nego­

eiation from EoSpire. Because of th.. deadline for decision under

t~e 1996 Act, the COmmission finds that due and timely executJ.on

cf its functions iluperativelY and unavolciably require that t:he

r~commended decision of the ALJ be omitted and that t:he Commis­

scan make the initial decision in this case .

• See 4 ~CR 723-46-6.5.
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6. Findings of ract

1. E.Sp:u'e holds a certificate of public convenJ.ence

and necessity to provide competitive telecommunicatlons services

in colorado. It cllrrel'.tly operates local fiber optic networks

in colorado Springs, and it has purchased and installed a Lucent

Technologies SESS s,.ltCh in Oenver. rtSpire also provides local

exchange services J.n Colorado via the resale of U S REST's whole­

sale products. It has recently installed a frame relay switch in

Colorado Springs.

2. This proceeding concerns the frame relay network's

("rRN") of U S WEST and EeSpire. A FRN is otten referred to as a

frame relay "cloud". The cLoud is actually a data network con­

structed of frame r~lay switChes connected together by a series

of high speed trunk facilities. The FRNs of U S WEST and reSpire

~onnect to theJ.r customers in essentially the same manner. The

=ustomers access the FRN by purchasing a user-to-network inter­

face ("UNI") and an access link or access line. The customer

,:lesiqnates the locations to be connected over the Fro! by a pri­

"late virtual Circuit ("PVC"). A PVC is not a dedicated connec­

':ion for the exclusive use of an end user, which is what a pri­

"rate line would be. Rather, the PVC is a serles of software COm­

nands located in the $wit:ches wh1ch guarant:ees a custOlller a con­

"ection on detnand be~\oieen the stated points. When th'il customer

:s not using the PVC, the capacity in the FRN is not,being used
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and may be used by othe~ customers. This gives the F!lN one of

its dJ.stinc:tive c:ha~acterist;j,cs, namely, the ability to allow

CUSl:omers to sen9- "bu;styH data traffic beyond the guaranteed

capacity if there is excess capacity on the network.

3. The FRN of U S WEST is separate and apart from the

switched voice network. It is a packet network which transmits

customer data in dlscrete p"ekets across mUl.l:iple transmission

paths, unlike a voice cirCUit which is a continuous conneCtion

over a given pathway.' A customer on an FRN must specify both

ends of the deSired data connection in order for the service to

be proVisioned. Exc:ept tor the specified connection points, a

customer on a FRN will not be able to communicate wJ.th any .other

customer on the FRN. Most PVCs on the FRNs are between the same

entities or affilJ.ates. However, if two distinct entities wish

to interconnect Via the FRN th1s can be accommodated, although it

1S not: COlttlllOn.

4. U S WEST has FRNs in both LATAs in Colorado. How-

~ver, it does not provide interLATA service.

:las a frame relay swiec:h located in Colorado Springs_

iesires eo use this swiech to provide frame relay serv~ces 1:0 end

~ser customers both on an lntraLATA and an lnter~TA basis.

~ Of CQur$e, ehe ~iveR pathway tor a voice connece1oD ~y ehang~ from
.:all to call; bO>lever, far the cll1ration ot the call the p410bway <Iou nOt
,:.t'uange .
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5. The FAAs of U S WEST and £oSpi1;e are largely

equivalent in terms of functionality, types of tacilities

deployed, and architecture. There is no technical barrier to

interconnecting 1:he two networles. Interconnection between the

two networks would require a network-to-network interface ("NNI~)

port at each carrier's f.ame relay switch, with an NNI connection

for 1:he transport cf data between the. two NNI ports. The loca­

tions which would be connected by the PVCs would have to be spec-

ified by assiqninq each location a Data Link Connection Iden-

t11:1er I"DLCI" I, whj,ch would requir.. a one-tilne sottw"... pro-

grc.mminq change. 'rhis takeS les5 than ten minutes. Once the

addresses are specified, the NNI ports prov~sioned, and a trans­

port ~edium established between the two NNI ports. an end User on

U S WEST's network wO\Jld have a pVC with an end user on the

EoSpire Fro:.'

C. Discussion

1, EoSpire's position in this p.oceedlng is tairly

stralghtforward. rt :;leeks to have the interconnection between

its rRN and U S WEST'S FRN treated the same as an interconnection

between U S WEST's voice network and a competitive local exchange

, JU noud ..utier, tll...:. would also n..d to bo a rvc tram tl>..
th.e UN'I, and <In aCCess lJ.ne from the NNI 'C.o ~he C1J!I~olR.tr location ..
~he~ is ce~~ain cus~omer p&emiaes e~p-.n: nc~ed tar f%~

commun~eae~on enae ~s not at issue in chlS proceedln~.

6
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carrier ("CLEC~J voice network. Intercoonect~on would be at

Total Element Long Run Incremental Cost-based rates. Under

EeSpire's view, it and U S WEST would split the Cost of the

transport element connecting the NNI ports. EoSpJore would pay

for its NNI port, and U S WEST would pay tor its NNI port. Each

party would prOVide their own PVC tram the frame relay switch to

the eod location. T Concerning reciprocal compensation for the

transport and termination of local traffic, EoSpire suggests that

a bill and keep approach is appropriate given the bidirectional

and bursty nature of the exchange of data traffic over dedJ.cated

pVCs and the difficulty this presents for measurement. It sug-

gests that if bill and keep is unacceptable, then there should be

some transport and termination charge based on incremental costs.

EeSpire opposes a separate tr~king reqUlrement for lntratATA and

interLATA traffic. It suggests using the ratio of the number of

local PVCs divided by the total number of PVCs on a given trans-

por1: facility.

2. U S WEsT suggests that FRNs are nothing like voice

networks. Rather, in U S WEST's view they are private networks,

sort of an evolutio~ of private lines. U S WEST sUggests that

the proper model for viewing interconnection of these private

networks is contained in i 1:S tariffs. The tariffs embody the

1 For in~~rLATA PVCs, EoSplre sU9ge,cs c~ac JoC will co~en.ate U S WEST
for U S WEST'S PVC.
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view that U S WEST will connect two private networKS, but not at

U S WEST'S expense. That is, a network seekinq to connect to

U S WEST's FRN would be required to pay 100 percent of the trans­

port medium connecting the two NNI ports. In addition, the out­

side network seeking connection would be required to pay for the

NNI port on 0 S WEST's frame relay switch and for the PVCs run-

ning to the end customer.

3. EOSpire supports its requested relief by directing

th~s Commisslon's attention to several decisions of the Federal

COlMlunJ.cations Commission ("FCc").

recent Memorand~, OpinJ.on, and Order released AUgust 7, 1998 by

the .CC C~706 Orderd
).' Eospire notes tha~ in the 706 Order the

FCC considered the question of whether the packet switched net­

workS of i.ncumbent local exchange carriers (~IU:Cs") such as

U S WEST are subject to the interconnectlon obligations under

§ 2S1(cll2) of the Act. The FCC concluded that these advanced

services were telecommunications services, and not information

services. Further, the FCC noted that telephone exchange serv~ce

includes co~parable service by which a subscriber can originate

and terminate a telecommunicati.ons service, not limited to voice.

It reJected U S W£ST's contention that telephone exchange serv~ce

• In the ~~tter of Deployment of lurel1ne Services Otterin\l Advanc:ed
Co=munlcations Cap4b11ity, CC DOCkets Ho~. 99-147, 98-26, ~t al.
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referred only to circuit sWitched voice telephone service. the

FCC thus held that rucs were sUbJect to the interconnection

requ~rements of both §§ 2511a) and 251(c) (2) at the Act with

respect to their ~acket-switchednetworks.

4. The 706 Order did not explicitly refer to frame

relay networks in its discussion of advanced services. eoSpire

suggests that this Commission refer to a pr10r FCC decision which

discussed the question of treatment of frame relay services. rn

particular, Exhibit 12 in this proceeding is a decision of the

FCC' wherein it de1:ermined 'l:h31: fr_e relay service is a basic

service and not an enhanced service. The FCC required all

facilities-based common carriers providing it to prOVide it· pur-

suant to tariff. EoSpire concludes that the net result of these

two FCC decisions is that frame relay serlrices are subject to

§ 2S1(c) (2) of the 1996 Act, requiring ~n9 other things, cost­

based rates for im:erconnection and reci.procal compensation tor

che exchange of traffic.

5. U S ~ST responds to this argument by noting that

frame relay services were not the subject of the 706 Order and

are diffe~ent in sOllie respects !~om the nrvices discussed in

that order. U S WEST reminds the C~ission that the Independent

• In ehe maeeer af Independene Data co~~catians Manuf~ceurers

Assoeia1:1an, Inc., 10 FCC ~CD Na. 26 1199s) (~Independent Daea O,de:n).
9

---_._-_._---------------------



Daea Order of the FCC predatEls l:he 1996 Act and the provisions

raquirinq interconnection which EoSpire seeks to utilize.

u S WEST suggests that the pre-1996 Act case d~d not envision the

type of :tnterconnection requirements and pricing requirements

which would be encompassed in the future, and canno'C apply to

t:his situal::ton. It: insists that FRNs are private networks, and

l:he 1996 Act deals With the interconnection of public networks.

6. The CollUUission finds the logic and arg\m\ents of

EoSpire persuasive as to the import and effect of the 706 Order

and the Independent Daea order. The ERN o! U S WEST is a puh-

licly offered neework of advanced l:elecoll1lI\un:i.cations services.

Interconnection of the FRNs of ;:oSpire and U 5 WEST should be

accolllP1ished in accordance with § 251 (c) (2) of the 2'.ct. lO

s:i.mply require £oSpire to purchase retail NNI services out of

U S WEST's tariff would complel:ely ignore RoSpire's status as a

CLEC. It would preclude carrier-to-carrier :tn'Cerconnect:lon as

envlsioned by the 1996 Act. As a CLEC, [oSpire is entitled to

utilize whatever provisions of the 1996 Act: it deems appropriate,

not just those suggested by U S WEST.

10 1] S WEST adlllitl:ed in pleadings :l.n this pl:oceeeling and ~on~eded at
hearing that the 706 Ordel: mandates th:l.9. ~t, it has argued o~erw1se in its
postheal::l.ng Statement of pos:ttion.
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7. The above :1.5 con$ist.ent wi-tn r.he FCC' 5 706 Order

and the Independent Data Order. Adopting U S WEST's version of

this proceeding could only be done by carving out exceptions to

those two orders, wh:l.ch the FCC has declined to do.

decll.ne.

We also

a. HaVing determined that int.erconnect:ion must be

accomplished under § 251lc) of the Act:, the Commission :1.5 bound

to set the ~ates and conditions in accordance with that: section

and § 252 (d) of the Act. That latt:er section reqUires that.

l.nr.erconnection raeeS be cos!. based, non-discriminatory, and may

include a reasonable profit.

9. U S W£ST suggest.s that, in t:he event: § 251 {cl
I

applies to FRS, its exist:ing tariff rates sat.isfy the conditions.

U S WEST also not:~s that toSpire produced no cOSt studies, and

suggests that the cost s!.udies supplied by U S WEST as a lar.e­

filed exhibit are unreliable.

10.. EoSpire agrees that no cost studies sufficient to

support a finding arEi contained in the record. It: proposes a

surrogate pricing system using prices prev~Qusly established by

this Collllllission in Docket NO. 965-331T. It suggests shadng

equally the costs of an intraLATA interconnection, eaeh party

paying for its own NNI poru. For interLATA traffic, EeSpirEi

would compensate U S WEST for its NNI port, using the trunk port

charge adopted in Docket No. 96S-331T. Also for interLATA traf-

11



flC, EoSpire would compensaee U S WEST for ~ranspor~ between the

switches usinq ~he UNE rates for 051 and OS3 transport from

Docket No. S6S-331T.

11. For 1.ntraLATA traffic, EOSpire sugqes~s that each

party ~ould bear its own costs to establish OLCIs. For inter~~TA

PVCs, EoSpire would compensate U S WEST at a SlO, one-time charge

Which 1.S based on one-half of U S WEST's non-recurring "addl-

tional ~VC" cnarqe from its frame relay tariff.

12. As noced pre"iously, EoSpire suggests thac bill

and keep is an appropriate reciprocal compensa~ion scheme for the

transport and tern.1nation of local frame relay traft'lc carried

over intraL.~TA PVCs. For interLATA I?VCs, EoSpire suggests that

the U S REST end user be Charged for the U S WEST end user access

link plus the U S ~~ST UNI port and access to U S WEST's network.

13. For the most part the Commission agrees with the

roSpire proposal to use surrogate prices developed from the

prices set by the Co~ission in Docket No. 96S-331T. However,

the EtSpire proposal that combined interLATA and intraLATA crunk-

i.nq be permicted cannot be allowed- This CO~1ssion has con-"\

siscently required separate trunkinq in t:he vo~ce arena to pre­

clude U S WEST from carrying any interLATA traffiC. There mus~

be separate trunks for interLA'l'A and intraLATA traffic between

che frame relay swlcches.
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14. Thus for the intraLATA trunks, the parties should

share the costs of interconnection equally, using tne ONE rates

for DSl and D53 transport determined in Docket No. 965-331T. For

the inter~TA connection, E<Spire must pay 100 percent at the UNE

rates for D51 and DS3 transport set in Docket No. 96S-331T.

EoSpire must also pay for tne NNI port on u S WEST's SWitch.

15. Concerni.ng the DLCls, .he party eStablishing the

new PVC should pay for establishing OLCls at both switches. This

is because it 1s the party causing the new PVC to be established

that is causing the costS and provision~ng its customer.

EoSpire',. suggested surrogate rate of olle-half the incremental

nonrecurring charge for additional PVCs from U 5 WEST's tar~ff is

reasonable. given the amount of time required. This charge is

510 per DLC!.

16. Transport and termination of local frame relay

traffic requires reciprocal compensation. Bill and keep is not

approprlate given the disparities in the sizes of the necworks of

[<Spire and U 5 WEST. As a surrogate, the party initiating the

new PVC should pay as a rec;\lrring charge the tariffed rate for

NNI. No discount ~s appropriate since this 1s already a carr~er

to carrier rate. £-Spire as a carrier can consolidate t:raffic,

which differentiates it from an end user. In addition, the car­

rier ini tiating the new PVC shall pay the wholesale rate tor

advanced services for the remaining portion of the connection,

13



which includes t::he UNI and the access link. E.Spire may use

U S WEST':5 rates u:rt:il it establishes its own, should U S WEST

seek to establish a new connection on E.Spire's network.

17. E.Spire should pay compensation for the end user

segment of int:erLATA ,"ves. This i" not a U S WEST customer as

E.Spire suqqests, but rat:her £.Spire's customer using U S WEST's

fac~lit:les. EoSpire should pay U S WEST based on the Wholesale

discount for this port:ioo of the transmission.

is. Concerning t:he surroqat:e rates tor transport and

termination of local traffic and the establishment: of DlCIs,

U S WEST will be ordered t:o file permanent: rates for t:he trans­

port and termination of intraLATA traffic and the establishment

of DLe!s within three months of the effective date of this order.

ll.:. ORDER

A. The Co~ission Orders That:

1. 0 S WEST Conununications, Inc., shall mod1fy its

lnt:erconnection agreement w1th the petitioners by allOWing for

interconnection of frame relay networks under the terms and con­

ditions set forth above. The parties shall execute such a modi­

fication to their agreement and f11e it wit:h the Commission for

approval within 20 days of the effective date of a final order in

thh docket.

14



2. U S WEST Communica~ions, Inc., shall file new tar-

iffs for the transport and termination of local frame relay traf-

fic and the establishment: of dat:a link connec~ion iden~ifier5

~ithin three months of the effective date of this order.

3. This order is effective on its Mailed Date.

B. ADOi'TED IN COMMISSIONERS' WEEKLY MEETING
October 29, 1998.

ATTtS't: /'. Tlltll~ COpy

Bruce N. Smith
Director

0: \OROrR\319T. coc:

tHE i'USLIC UTILITIES COMMISSION
OF THE STATE OF COLORADO

ROBERT J. RIle

VINCENT ~JKOWSKI

R. BRENT l\LOERFER

COllllllissioners
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Decision No. C99-534

BEFORE THE PUBLIC UTILITIES COMMISSION OF THE STATE OF COLORADO

DOCKET NO. 9SA-319T

IN THE MATTER OF PETITION OF E.SPIRE COMMUNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVES DBA E.SPIRE FOR ARBITRATION OF
AN A.MENDMENT TO AN INTERCONNECTION AGREEMENT WITH U S WEST
COMMUNICATIONS, INC. PURSUANT TO SECTION 252(B) OF THE TELE­
COMMUNICATIONS ACT OF 1996.

RULING ON APPLICATIONS FOR APPROVAL
OF PROPOSED AMENDMENT

TO INTERCONNECTION AGREEMENT

Mailed Date:
Adopted Date:

;L. BY THE COMMISSION

A. Statement

May 25, 1999
May 12, 1999

This matter comes before the Commission for considera-

tion of the Application for Approval of Proposed Amended Inter-

connection Agreement filed by e.spire Communications, Inc.

("e.spire") , on April 7, 1999, and the Application for Approval

of Amendment to Interconnection Agreement filed by U S 1·IEST

Communications, Inc. ("USWC"), also on April 7, 1999. The

applications request that we approve proposed amendments to the

existing interconnection agreement between e.spire and USWC.

The parties did not agree on the proposed amendments. There are

four points of contention: (1) the rates and charges applicable

to interstate frame relay traffic; (2) whether e.spire is obli-



fully to agree on a revised interconnection agreement, each sub­

mitted a separate application.

2. The first dispute between the parties concerns

the applicability of the amended interconnection agreement to

interstate frame relay traffic. e. spire's proposed provision

states that the terms and conditions set forth in the amended

agreement apply whether the interconnection is used to support

intrastate or interstate PVCs. USWC's proposal states that the

contract's provisions apply only to the transport and termina­

tion of intrastate frame relay traffic; the rates, terms, and

conditions for interstate frame relay service will continue to

be those established by tariffs filed with the Federal Communi-

cations Commission ("FCC").

3. USWC suggests that the Commission lacks the

authority to establish rates, terms, and conditions for inter-

connection used to support the establishment of interstate PVCs.

This argument is based upon the provisions 47 U.S.C. § 251(g).

That statute applies to the provision of exchange access to pro­

viders such as interexchange carriers, when those carriers seek

access for the purpose of terminating their own traffic.

Comptel v. Federal Communications Commission, 117 F.3d 1068 (8th

cir. 1997). Accord: First Report and Order, 11 FCC Rcd 15,

paragraph 191 (FCC 1996). To the extent USWC contends that we

lack the authority to establish the terms and conditions of

3
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"e.spire must also pay for the NNI port on U S WEST's switch."

However, e.spire correctly points out that the quoted statement

was made with reference to interLATA connections; Para­

graph J(6) (a) of the amended interconnection agreement concerns

intraLATA frame relay traffic. e.spire is also correct that its

proposed language is consistent with the directives entered in

Decision Nos. C98-l0S7 and C98-l286.

7. The third controversy involves Paragraphs J(6) (c)

and (g) of the amended interconnection agreement. These provi­

sions relate to determining which party initiates a new PVC. In

Decision Nos. C98-l0S7 and C98-l286, we directed that transport

and termination of frame relay traffic requires reciprocal com­

pensation. As a surrogate for such compensation, we directed

that "the party initiating the new PVC" pay as a recurring

charge the tariffed rate for NNI. e. spire now suggests con-

tractual language that, absent clear evidence that both parties'

end-users do not consent to the establishment of a PVC over the

interconnection, both parties shall be deemed to be the "party

initiating a new PVC" (for bi-directional intraLATA PVCs) .

8. We agree with USWC that its proposal is the one

consistent with our prior decisions in this docket. Further, we

agree that it should be practical to determine who initiates a

PVC. For these reasons, USWC's proposed contract language will

be included in the amended interconnection agreement.

S



II. ORDER

A. The Commission Orders That:

1. The Application for Approval of Proposed Amended

Interconnection Agreement filed by e.spire Communications, Inc.,

on April 7, 1999, and the Application for Approval of Amendment

to Interconnection Agreement filed by U S WEST Communications,

Inc. on April 7, 1999 are each denied.

2. Within 15 days of the effective date of this

Order, e. spire Communications, Inc., and U S WEST Communica-

tions, Inc., shall jointly file an application for approval of

an interconnection agreement incorporating the terms approved in

the above discussion. The applications filed on April 7, 1999

by the parties reflected agreement on a number of provisions.

Those provisions shall also be incorporated into the new agree-

ment.

3. This Order is effective upon its Mailed Date.

B. ADOPTED IN COMMISSIONERS' WEEKLY MEETING
May 12, 1999.
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Decision No. C99-748

BEFORE THE PUBLIC U'I'ILIT!2S COMbtI:

DOCKET NO, S8A-31ST

!N THE MATTER OF PETITION OF E.SP!RE CO~~JNICATIONS, INC AND
ACSI LOCAL SWITCHED SERVICES DBA E.SPIRE FOR ARBITaATION WITH
US WEST COMMUNICATIONS PURSUk~T TO SECTIO~ 252{Bl OF THE
TELECO~UNCATIONS ACT OF 1996.

RULING ON AP~LXCAT!ON ~OR REHEARING,
REARGUMENT, OR RECONSIDERATION

Mailed Dat:e:
Adopted Dat:e:

.L.. ID:!ill; CO!9tIssION

1.. St:atement

July 12, 1999
July 8, 1999

This mat:t:er comes before t:he Comm1ssion for considera-

t::l.on of e.spire Communications, Inc.'s ("e,spire"l applicat:ion

for rehearing, reargument:, or reconsiderat:ion ("RRR"). e.spire

requests t:hat: we recons1der and modify Decision No. C99-534 where

~e arbitrat:ed proposed amendments to ehe existing interconnection

agreement bet:ween e.spire and U S WEST Communications. Inc.

("USWC"). Now being duly advised, we deny the applicatlon.

B. Disc\l.sston

1. This docket concerns e.spire's pe1:iticn for Com-

mission arbitration of interconnection disputes With USWC under

the provisions of 47 U.S.C. § 252 of the Telecommunications Act

of 1996. e.spire request:ed that USWC be ordered to 1nterConnect



its Frame Relay Network wit:h e. spire' s Frame Relay Net:work. In

Decision Nos. CSa-lOS7, C98-1286, C9S-125, and e99-543 we ordered

such int:erconnection on the cerms and condit:ions soecified t:here.

2. Decisl.on No. C99-543 ruled on speciflc proposed

amendmencs co che exiscing incerconnect:ion agreemenc becween

e. spire and USwe . The part:ies d:l.d noc agree on four proposed

amendment:s: (1) t:he races and charges applicable too incerst:ate

frame ::-elay t:raffl.c; (2) ....hether e.spire :l.S obligaced to pay

separacely for 1;he Nec.work to Network Incerface ("NNI") port on

USWC' s swiech ....:l.ch respecc to l.ncraLATA t:raffic; (3) what: are

e.spire'S payment: obligacions for che ~~I porc access on USWC's

s .... iech wich respecc co interLA'IA craffic; and (4) whJ.ch part:.y

inl.tiaees a Permanent Virtual Circuic ("PVC") wich respecc co NNI

termina1;ion charge payments.

3. With che excepcion of Issue No. 4 (not addressed

in chis RRR), che issues dealt: exclusively wich race and charge

elemencs of incraUlTA craffic versus incerscace! incerLATA craf­

fic. Generally, t:he ComlT"ol.ssion consiseencly found in favor of

those proposed amandmencs ~hac segregaeed ineerstate!int:erLATA

eraffic from int:raLATA traffic and allowed coscs associat:ed wit:h

the eermination of che incerScate/interLATA traffic to be prop­

erly recouped by USWC. As such, we ordered t:hat language be

incorporated inco the incerconneccion agreement: direccing that:

(l) e. spire pay lnt:ersCate, Federal COl1ltl\unicaeions Commiss ion-
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carif fed races appl:1.cahle co interstace frame relay craffic;

(2) e. spire lS not obl:i.gaced to pay for the NNI pore access on

USWC's switch for traffic intraLATA In nature; anc (3) e.spire is

obligaced co pay for the NNI pore on USWC' 5 swiech at che

tariffed NNI port access rate for lncerLATA traffJ.c.

4. In ics application for RRR, a.spire suggeses that

the Commission erred, with respect to interscaee eraffJ.c, by

denying e.spire entJ.tlement "to Seccion 252(dJ (1) pricing for the

Sect;J.on 25:1. (cl (2) :i.nterconnectJ.on. H e.spire states ehae such

denial was based on the CommJ.ssion's focus on the face of e.spire

prov:1.ding exchange access to ieself, ratr-er than to other frame

relay providers. a.spire cites che Federal Communications Com­

mission ("PCC") First Report: and Order, Paragraph 191 as support

for ehe claim that "a carrier providing eJ.ther exchange access or

t:elephone exchange service to others, may not be charged ineer­

state or intrastate access charges for elements or interconnec­

tion." e.spire's conclusion on chis pOint is that: "the Commis­

sion should reconsider ics Decision and hold that: che incerLATA

pricing provisions J.n the proposed amendment apply whether the

PVCs carried over che J.nterconnect:ion are incrastate or inter­

st:at:e" (emphasis added).

5 • The Commission reJ ect:s this argumenc. I:1 t:he

foocnot:e to t:he FCC First: Report and Order Paragraph 191, the
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lang~age references Paragraph 1?6 of the Repo=t and O=der. The

foocnote clarif1es the FCC's view of 1nterconnection:

We conclude that the term "interconnection" ~nder

section 251(c) (2) refers only to the physical linking
of two networks for the mutual exchange of traff1c.
Including Cbe transport and termination of traffic
within the meaning of seceion 251 (c) (2) would result in
reading oue of the statute ehe duty of all LEes to
eseablish ~reciprocal compensation arrangements for the
transport and termination of telecommun~cationsH ~~der

251 (b) (5) ... [emphasis added)

Th1S statement makes clear: that interconnectiOn does not

include any mandatory waiver of compensation, for the transport

and cermlnation cf traffic bet",een the two ince=con.'1ected nec-

works by either of the involved parcies. Establ~shment of

reciprocal compensation procedures 1S the duty of bo~h p~rtles.

It is -chus logical cha-c, in the absence of such ::-eciprocally

compensable t:raffic, t:he cost'.s of transport'. and tel:mination of

traffic will be borne by the pal:ty origina-cing the traffic.

6. This means that all interLATA or interstate traf-

fic originating OUtside of USWC' s frame relay network i.s not

reciprocally compensacle, and USWC would be forced co forego cosc

recovery for transpore and cermination. This is not che FCC's

ineent in ics First Reporc and Order, which unequivocally scates

thac in~erconnection does no~ include or preclude mechanisms for

the recovery of transpor~ and eermination cos~s.

7. In our previous orders in chis docket. we have

properly sec forth the mechanisms for craffic subject



~o reciprocal compensa~ion,

nacure. Furchermore, we

incerscacel incerLATA craffic

craffic chac is incz-aUTA in

have consiscencly dis~inguished

from incraLATA craffic chroughouc

t:he course of che arbit:raC:i.on. The former is craffic co wh:i.ch

reciprocal compensat:J.on does not: apply. Thus, we have chosen

USWC's language for ~he incerconnec~ion agreement:. That: language

follows chis concept:: Int:erst:at:e frame relay carifi races are

applicable ~o int:erscace frame relay craffic; incerLATA NNI port:

access tariff races apply co incerLATA craffic.

8. The e.spire applJ.cat:ion for RRR nexc assercs chac

che Commission's decision regarding incerUTA ~raffic was flawed

in regard co che Comnisslon fJ.nd1ng ~chat the U 5 WEST carJ.ffed

NNIT race is che appropriace permanent: race for interconnecclons

over which interLATA frame relay trafflc is loaded.· e. spire

scaces chat chis concradicts an earlier rulJ.ng in cnJ.s dOCKet:,

Decision No. C98-l286. where the Commission four.d chac USwe

tariffed rat:es do not: necessarily meec § 252(d) (1) pricing

6candards, which include a cost:~based requirement: for necwork

elements rat:es ut:ilized in § 251 lnt:erconnect:J.ons. e. spire

desires 'that: ~che cariffed NNIT race ... serve as a surrogate race

only unt:11 such cime as permanenc, cost:-based rates are est:a!:l­

lished- by 'the updaced frame relay cost study being p~rformed by

USWC as o~dered by the Commission in Decision No. CS8-l286.

5



9. Again, we de~y ~he argumen~ of e,sp~re. For the

reasons described above, inee=LATA traffic 1.S no~ subj ece eo

reciprocal compensaeion mechanisms, and i~ is external co any

reciprocal compensacion process agreed upon by the interconnect­

ing part:ies. As Cotmlission Decision No. C9S -1286 staces in

Paragraph B.2., ~he cost seudy belng performed by USWC for escab­

llshment of reCiprocal compensacion was meant for the filing of

" ...proposed permanent. ra~es for the tranapo=~ and termination of

local Frame Relay traffic and :he es:ablishment. of da~a 1 ink

connectlOn idencifiers ... " (emphasis added). "Local" was clearly

meant Co exclude bot.h interstate and in:erLATA traffic.

10. We reitera~e comments made in Decision Nos. C98­

105? and C99-534 which make it. clear thaI: the Commission believed

chat. on an incerLATA baSis the ~~! rates are entirely appropriate

co t.his 1.neerconnect.:l.on. These rates reflect a carrier-to­

carr:l.er (i. e., inherent.ly discoun~ed) rate and no discounc or

crue-up process :l.S approprlat:e.

ll..:.. ORDER

A. The Commission Orders Tha~:

rehearing, reargumenc,1. The application for

reconsideration f:l.led by e.spire Commun:l.catlons. Inc .•

or

on

June 14, 1999 is denied.

2. This Order 16 effective on lea Mailed Date.
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